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BACKGROUND

This action began when Petitioner, Art Mran Pal m Beach Pontiac-GWC, Inc.
("Art Mran"), filed an application with Respondent, Departnent of H ghway
Saf ety and Motor Vehicles, Division of Mdtor Vehicles ("Departnent"), for
licensure as a dealer of Pontiac autonobiles in Wst Pal m Beach, Florida.
Stewart Pontiac Conpany ("Stewart") filed a letter of protest requesting a
formal hearing pursuant to Section 320.642, Florida Statutes, contesting the
application of Art Moran. The matter was forwarded by the Departnment to the
Division of Administrative Hearings with the request that a Hearing Oficer be
assigned to conduct a formal hearing under the ternms of Section 320.642, Florida
St at ut es.

At the hearing, General Mdtors Corporation ("GW') presented the testinony
of John A. Ford, an expert in nmarket research and denographics; Ray Caspary,
nati onal survey manager for the Pontiac Mtor Division of GM Janmes Gahrs,
Jacksonvill e zone manager for Pontiac; James A. Anderson, president of Urban
Sci ence Applications, Inc., an expert in dealer network planning and in deal er
| ocation analysis; and Patrick T. Martin, manager of Customer Satisfaction
Research and an expert in market research and customer satisfaction analysis.
GM of fered GM Exhi bits 1-66 and 58A which were received in evidence, and GM
Exhi bits 67 and 68 which were nmarked for identification. Art Mran offered
Moran Exhibit 1 which was received into evidence.

Respondent Stewart presented the testinmony of Cyde Thomas Montgonery,
District Manager for Pontiac (by deposition); Earl Stewart, Vice President and
Ceneral Manager of Stewart; Dr. Lyman Gstlund, President of the Fontana G oup
and an expert in adequacy of representation and statistics and James Gahrs.
Stewart offered Stewart Exhibits AA, Athrough Q S, T, U Wand X, all of which
were received in evidence and Stewart Exhibit R and BB which were marked for
identification.

The transcript of the hearing, consisting of four volunmes and 974 pages was
filed on July 16, 1986. Proposed findings of fact and conclusions of |aw were
filed by Art Moran, GMand Stewart on July 28-29, 1986, and have been consi dered
by me in preparation of this Recommended Order. By letter dated July 31, 1986,
Stewart submitted corrected copies of pages 6, 7 and 8, which were inserted in
its Final Argunent. All proposed findings have been addressed either directly
or indirectly in this Recormended Order and proposed findings of fact which are
not incorporated herein are the subject of specific rulings set forth in an
appendi x to this Recormended Order.

| SSUE PRESENTED

The issue presented for determ nation herein is whether or not the existing
Ponti ac deal ers serving the West Pal m Beach area are providi ng i nadequat e
representation.

FI NDI NGS OF FACT

1. Art Moran filed an application with the Departnment seeking |icensure as
a franchi sed Pontiac- GVC notor vehicles dealer. The GMC license is not at issue
herein. By its application, it sought the issuance of a |license to operate a
new Ponti ac deal ership in Pal mBeach County on Northl ake Boul evard (stipul ation
of the parties).



2. Aletter of protest to the application was tinely filed by Stewart
pursuant to Section 320.642, Florida Statutes. (stipulation of the parties)

THE MARKET AREA

3. The relevant nmarket area for purposes of Section 320.642 is the West
Pal m Beach multiple dealer area (MDA). 1/ The West Pal m Beach MDA consi sts of
t he densely popul ated portion of eastern Pal m Beach County (Exhibits 9-10).

4. The West Pal m Beach MDA has been divided into three snaller markets
known as areas of geographic sales and service advantage ("AGSSA") (GM Exhi bit
6-7). AGSSA s are devel oped by GM as a deal er network planning tool. (I1-92,
100, 103). Each AGSSA consists of those census tracts closest to a proposed or
exi sting dealer and identifies an area of shoppi ng conveni ence for consuners in
that AGSSA. (GM Exhibits 19 and 20) Each AGSSA represents the area in which an
exi sting or proposed resident deal er has or would have an advantage over the
same |line nmake dealer(s) in the MDA by virtue of the resident dealer's |ocation
(1-103).

5. AGSSA | is that portion of eastern Pal mBeach County generally |ying
bet ween 45th Street and Lantana Road. AGSSA Il is south of AGSSA | and
essentially surrounds the Delray Beach area. AGSSA Il is the area of Palm
Beach County north of 45th Street where Art Mran has proposed to be | ocated.
(GM Exhibit 6, 7).

6. Stewart offered no alternative market definition for performng a
regi stration penetration analysis of the West Pal m Beach conmmunity.

MARKET PENETRATI ON
. IN THE WEST PALM BEACH MDA

7. GCeneral Mdtors conducts periodic anal yses of market penetration in each
MDA by review ng registration data provided by R L. Pol k and Conpany ("Pol k")
at both the county and census tract levels (GVM Exhibit 8). The registration
data provided by Pol k includes every vehicle registered to an address within a
particul ar area of geography (county or census tract) regardless of the selling
dealer. Stewart raised an issue during the hearing respecting the reliability
of certain market penetration data gleaned fromthe Polk figures for 1985. This
i ssue was rai sed based on the parties' inability to affirmatively state whet her
certain transactions calcul ated by Polk were fleet or retail transactions. Both
parties relied on the Polk data and it is the industry standard for tracking
aut onobil e registrations. The Polk data is reliable for the purposes introduced
by GM

8. Adequacy of representation is primarily determ ned by using retai
registration data. The Pol k data includes the conponents of retail and fleet as
well as total registrations. (GMExhibits 25-27). Both parties have used Pol k
retail registration data to analyze narket penetration. (GM Exhibits 25-35,
Stewart Exhibits I-N)



9. Retail market penetration is a relative concept that conpares the
retail registration of one line make with all industry registrations in a
particul ar geographic area. For exanple, 7.02 percent of all the vehicles
regi stered in the Jacksonville zone for retail use were Pontiac in 1985. Thus,
Pontiac's market penetration in the zone was 7.02 percent. (l- 107; GM Exhibit
17). Correspondingly, 5.32 percent of all retail vehicles registered in the
West Pal m Beach MDA in 1985 were Pontiacs for an MDA average of 5.32 percent, or
1. 70 percent bel ow zone average. (GM Exhibits 34 and 35).

10. Market penetration conpares total industry retail registrations in an
area to the retail registrations of a particular Iine make in that area. An
i ndi vi dual dealer's sales records are not hel pful when eval uati ng market
penetrati on.

11. Retail registration efficiency to Jacksonville's zone average is the
percentage rel ati onship between retail penetration in a geographic area and zone
penetration. In 1985, the retail registration efficiency of the Wst Pal m Beach
MDA to zone areas was 75.8 percent, the | owest penetration in the Jacksonville
zone. (GM Exhibit 3).

12. Retail registration efficiency in the Wst Pal m Beach MDA has steadily
declined since 1985. (1-154, 155, 157; GM Exhibit 27 utilizing the Pol k
conmunity registration reports).

MDA Retail Reg:

March, 1986
1981 1982 1983 1984 1985 annual i zed
| NDUSTRY 31, 845 31, 328 39, 273 42,247 43,797 41,128
PONTI AC 2,356 2,220 2,590 2,639 2,460 2,152
PONTI AC percent 7.4 7.1 6.6 6.4 5.6 5.2
OF | NDUSTRY
Zone Retail Reg:
PONTI AC percent 8.5 7.4 7.4 7.2 7.0 7.6

OF | NDUSTRY

13. Further, from 1981 to 1985, industry retail registrations in the MDA
have increased 11,952 vehicles or 38 percent while Pontiac retail registrations
i ncreased only 104 units or 4 percent (GM Exhibits 27 and 28). Stewart's sales
increased only 41 units or 3 percent in the sanme tinme period. (I-159).

14. The sal es performance of the West Pal m Beach deal ers has declined 10
percent from 1984 to 1985. Stewart's sales were also down in 1985 (1-159).
Perhaps a contributing factor to Stewart's sales performance is his practice of
putting supplenmental dealer price stickers averagi ng $800 extra on each car.
According to M. Stewart, such additional charges nake cars nore difficult to
sell (GM Exhibit 66, p. 345).

15. In 1985, the Pontiac West Pal m Beach MDA ranked 123rd in retail
penetration when conpared with the 159 [ argest Pontiac markets in the United
States. (1-95; GM Exhibit 4). Based on retail penetration, the West Pal m Beach
MDA has been the worst MDA in Pontiac's Jacksonville zone since 1983 (GM
Exhi bits 30, 32 and 34)



1. In AGSSA |11

16. The nost current registration data available at the AGSSA | evel is
year-end 1985 data. This data was available to both parties prior to the
hearing. The parties agree that the nost current data is required to do market
research. In this regard, Stewart relied on outdated data in a nunber of its
exhibits (see, for exanple, Stewart Exhibits D, J, O P and W)

17. The West Pal m Beach MDA retail penetration has been consistently bel ow
zone and national retail penetration. (GM Exhibit 27). AGSSA IIl has
repeatedly had the worst penetration in the MDA (GM Exhi bit 35).

18. For the years 1983, 1984 and 1985, Pontiac's retail penetration
figures nationally in the Jacksonville zone, in the Wst Pal mBeach MDA and in
the three AGSSA's were as follows-utilizing census tract reports:

Zone National Wst Palm AGSSA 1 AGSSA Il AGSSA
Beach MDA (mi ddle) (south) [11
(north)
1983 7.42 6. 13 6. 86 7.8 6.3 6.2
1984 7.15 6. 00 6.41 6.8 6.3 5.9
1985 7.02 6. 99 5.32 5.6 5.4 4.7

19. Recognizing the growth in northern Pal m Beach County, Pontiac
established AGSSA Il as a study area--an area set aside to determ ne the
potential for representation--as early as 1978. Due to the growth, the decline
in market penetration, and other factors, the study was converted to a proposed
additional point. An additional dealer in an area tends to increase narket
penetration in its line make to the benefit of the existing sane |ine nake
dealers. (GM Exhibits 49, 50, 54, 55 and 57).

20. The parties agreed that size class is a factor that may be consi dered
i n addressing market penetration. (GM Exhibits 38 through 40; Stewart Exhibits
I through Q. M. Gahrs testified that nodel mix is not as significant as line
make. Pontiac conpetes with the full line of vehicles offered by Ford,
Chevrol et and the inports (I-168).

LOST OPPORTUNI TI ES

21. "Lost opportunities" is the difference between actual Pontiac retai
registrations in an area and the nunber of registrations that woul d have
occurred had a given norm (i.e. zone average penetration) been achieved. The
nunber of |ost opportunities represents the nunber of registrations available to
the Pontiac dealers in the MDA had zone average penetration been attained. (G
Exhi bits 30, 32, 34, 39 and 40). The parties agree that |ost opportunities
exist in AGSSA Il and that those | osses are increasing:



LOST OPPORTUNI TI ES COVPARED TO ZONE RETAI L PENETRATI ON

1983 1984 1985
Zone Penetration 7.42 7.15 7.02
MDA (241) (312) (733)
AGSSA | no | oss (54) (227)
AGSSA 1| (182) (164) (320)
AGSSA 111 (84) (95) (187)

The above graphically portrayed the poor market penetration in the West Pal m
Beach MDA and AGSSA I1l1. (GM Exhibits 30 through 35). Stewart also recognizes
the theory of lost opportunity but calculates the | oss by conparing the MDA to
itself. The car |oss which has al nbst doubled from 1984 to 1985 appears to be
growi ng, based upon the first three nmonths of 1986. Annualized for 1986, the
MDA car loss will be 976 (GM Exhibit 27).

22. The lost opportunity in the MDA when adjusted for product popularity
drops slightly. However, when the high level of in-sells (cars sold by dealers
outside an area but registered in an area in the West Pal m Beach MDA) is
consi dered (GM Exhibit 21), the lost opportunity to the deal ers doubles from 733
to 1,524 (GM Exhibits 22, 34 and 35).

23. The parties agree that high levels of in-sells can be caused by
deficient deal er performance or inadequate representation. The parties also
agree that there is a shortfall in registration performance in AGSSA Il and
that | ost opportunities exist in AGSSAIIl. (GM Exhibit 34; Stewart Exhibit Q
| ast two pages).

CUSTOVER CONVENI ENCE

24. The parties also agree that if a manufacturer offers better
conveni ence, better penetration will result. According to M. Stewart, the
cl oser the people are to his deal ership, the higher the penetration. (GMV
Exhi bit 66, page 332). |In fact, there is a high concentration of retai
regi strations surroundi ng each Pontiac MDA dealer. (GM Exhibits 19 and 20).

25. Stewart, the Pontiac dealer with the best |evel of convenience (4.5
m | es) has the highest |evel of sales (1,391 sales) and the highest |evel of
penetration in the MDA (5.6 percent). (Stewart Exhibit E, weighted average
di stance by deal er, by AGSSA; GM Exhi bit 35).

26. In AGSSA 11, where Pontiac has its |owest |evel of custoner
conveni ence in the MDA, Pontiac retail penetration is also lowest. (GMExhibits
35 and 45). Potential buyers in AGSSA's | and Il enjoy far greater conveni ence

to the nearest Pontiac deal er than does a potential buyer living in AGSSA |11
(GM Exhi bit 45; Stewart Exhibit E, Section 2, page 2).

27. Al manufacturers represented in AGSSA | and AGSSA Il offer simlar
| evel s of convenience. On the other hand, the average consuner mnust travel
alnost twice as far fromhis residence in AGSSA Ill to reach a Pontiac deal er
than to reach a Chevrol et, Honda, Ford, N ssan, Vol kswagen or Toyota deal er
Cor respondi ngly, Chevrol et, Honda, Ford, Ni ssan and Vol kswagen have hi gher
penetration in AGSSA Il than their MDA average. (GM Exhibits 43 and 44).



28. Easy access to a dealer can help inprove penetration for a
manufacturer. Simlarly, an inproper location can result in |ow penetration
(GM Exhi bit 43).

29. The sales and service facilities offered by the existing Pontiac
dealers in AGSSA's | and Il are or soon will be adequate. However, even
expandi ng, optimally located facilities cannot adequately serve a | arge and
growing market. Facilities expansion will not, standing alone, result in
i ncreased sal es, inproved penetration or higher rates of registrations. The
West Pal m Beach market has sinply outgrown the existing 2-deal er network for
Ponti ac.

30. Proximty is the distance between the honme address of a customer or
prospective customer of an autonobile and the |ocation of the selling dealer
The parties agree that proximty relates to intra-brand conpetition--conpetition
anong deal ers of the same |ine nmake, and inter-brand conpetition--conpetition
anong deal ers of different |ine makes.

31. The parties also agree that proximty affects intra-brand conpetition
Seventy-five percent of Pontiac buyers in Wst Pal mBeach travel to the cl osest
Ponti ac deal er to purchase a Pontiac. Nationally, sixty percent of purchasers
buy fromthe nearest dealer. (Stewart Exhibit F, Power's Study). The majority
of Pontiac purchasers in Wst Pal m Beach are proximty sensitive.

32. Proximty affects inter-brand conpetition. Mnufacturers providing
conveni ence to custoners in AGSSA Il have a greater opportunity to enjoy above-
average penetration performance than manufacturers that do not offer simlar
| evel s of convenience. (GM Exhibits 43 and 44; Stewart Exhibit S). Further
Dr. Gstlund admits that the addition of a different |ine nmake dealer in AGSSA
I1l could adversely affect Pontiac if it is not represented in AGSSA II1, but he
cannot determ ne the degree of the inpact.

33. Further indication that proximty affects inter-brand conpetition is a
1980 Power's Study of Pontiac purchases. That study showed that 72.4 percent of
Ponti ac purchasers nationwi de visited one or nore different |ine nmake
deal ershi ps before buying a Pontiac. The availability of a Pontiac deal ership
to proximty sensitive buyers is therefore very inportant. The Power's Study,
deened reliable by Stewart, contradicts the 1958 Ford study offered by Dr.
Gstlund. (Stewart Exhibit F, Ford study). The Cort Dissertation, another
source recogni zed by Stewart as reliable, also cautioned agai nst broad use of
the Ford results due to the met hodol ogy enpl oyed therein.

34. Proximty only beconmes a factor for Pontiac, however, when the
conpetition offers relatively better level of proximty in conparison to
Pontiac. The addition of a Pontiac dealer in AGSSA Il would provide Pontiac
customers conveni ence comensurate with the conveni ence offered by conpetitive
line makes. Further, the custoner conveni ence offered by Pontiac in AGSSA I
woul d be twice as good as the convenience currently offered by Pontiac in AGSSA
1l and woul d be consistent with its convenience offered (by Pontiac) in AGSSA' s
| and Il1. (GM Exhibits 44 and 45).

35. The proposed Pontiac |location in AGSSA Il will be 8.1 air nmles from
its nearest sane |line make conpetitor in AGSSA |. That distance is greater than
t he di stance between the Ford, Toyota, Ni ssan, Vol kswagen and Chevrol et deal ers
in AGSSA Il and their nearest sane |ine nake conpetitor. Thus, the distance of

t he proposed Pontiac dealer from Stewart is consistent with the respective
di stances between nearest sane |line nmake dealers in the MDA. (GM Exhibit 46).



36. Measured by the shortest route in non-rush hour traffic, drive tinme
fromthe proposed Art Moran |ocation to the Stewart location is | ong when
conpared to the conveni ence levels offered by other |ine makes. The drive tine
between the two | ocations range from 12:50 mnutes (Stewart Exhibit C, second to
| ast page) to 14:30 mnutes (GM Exhibit 1, page 35) via Interstate 95. The



drive time between the proposed |location and Stewart's location via US 1 is over
23 minutes (GM Exhibit 1, page 34). A consumer living in a typical residential
area in AGSSA Ill, such as A d Port Cove traveling to Art Moran would trave
less than half the tinme now required to reach Stewart and drive |ess than one-
fourth of the distance (GM Exhibit 1, pages 34 and 35)

37. Pontiac's lack of conpetitive convenience in AGSSA IlIl is a
significant factor in its inadequate retail market penetration. Stewart offered
no current data or objective, quantifiable evidence to rebut GM s evi dence that
customer convenience is directly related to retail nmarket penetration

THE STANDARD

38. Pontiac's zone average penetration, 7.02 percent, is a reasonable norm
to use in evaluating the West Pal m Beach MDA for five reasons:

A. All Florida markets exceeded nati onal average
in 1983, and three of those nmarkets exceeded zone
average. In West Pal m Beach, AGSSA | exceeded
both the zone and national average. (GM Exhibits
30 and 31).

B. Pontiac's penetration in Jacksonville and
Pensacol a exceeded both zone and national average
in 1984. In West Pal m Beach, AGSSA | was
virtually at national average. (GM Exhibits 32
and 33).

C. Adjusting for product popularity, the MDA
shoul d be attaining a penetration |evel of 95
percent of zone average (GM Exhibits 39 and 40).

D. The denographi c characteristics of the
conmuni ty approach national average. (GM Exhibits
36 and 37).

E. Some census tracts in the West Pal m Beach MDA
are currently attaining or exceeding zone and
nati onal average penetration. (GM Exhibits 17
and 18).

39. To develop a reasonable norm it is necessary to deterni ne what |evel
of penetration an MDA can attain. Selecting a market which is inadequate to
devel op a standard of adequacy is not proper. Nor is it proper to conpare an
MDA with a level it is achieving in a given year and contend that it has
achieved its full potential. Zone or national average penetration is the proper
| evel of performance for an MDA that is perform ng at substandard |evels.

40. Compared to the 1985 zone average of 7.02 percent, only 5.32 percent
of the vehicles registered in the MDA were Pontiacs, and in AGSSA Il only 4.66
percent of the vehicles registered were Pontiacs. That deficiency results in a
penetration shortfall of 733 units in the MDA conpared to zone average (GMV
Exhi bits 34 and 35). That |ost opportunity is even nore significant in AGSSA
1l where the lost units anpunt to 187 in an area where only 369 Pontiacs were
registered in 1985 (GM Exhibits 34 and 35).



THE NEED FOR MARKET REPRESENTATI ON

41. Pontiac is not achieving adequate |evels of penetration in either the
West Pal m Beach MDA or in AGSSA Il1l. The cause of that inadequacy is that the
mar ket has out grown the existing 2-deal er network for Pontiac. Since 1950,
popul ation in the MDA has increased seven-fold, but the nunber of deal ers has
remai ned at two (GM Exhibit 42).

42. In Florida, the ratio of population to approved Pontiac deal er points
is approximately 250,000 to 1 (GM Exhibit 42). The ratio of registrations per
approved deal er point is approximtely 10,000 to 1 (GM Exhibit 41). Based on
the size of the market al one, West Pal m Beach coul d support at |east one
addi ti onal deal er.

43. The relative levels of convenience in the MDA al so support additi onal
Pontiac representation in AGSSA I11. Six manufacturers offer higher |evels of
rel ative convenience to AGSSA |1l buyers than does Pontiac: Vol kswagen, Honda,
Chevrol et, Ford, Ni ssan and Toyota (GM Exhibit 44). Those manufacturers have a
conpetitive advantage over Pontiac in AGSSA I11.

44. The nost recent data avail abl e supports the proposition that, in order
to have an opportunity to achi eve areas of better than average penetration in an
area, a manufacturer mnmust be represented in that area (GMV Exhibits 43 and 44).
O the 13 major line nmakes represented in the MDA, only those manufacturers

represented in AGSSA |11 exceed their MDA average in that AGSSA (GM Exhibit 43).
45. Convenience is not an issue in AGSSA's | and Il where relative
proximty is provided by all manufacturers. However, in AGSSA Ill, the

prospective Pontiac purchaser nmust travel twi ce as far than other Pontiac
purchasers in the MDA (GM Exhibit 45), and twice as far as purchasers of

vehi cl es from manufacturers represented in AGSSA Il to purchase a vehicle (GM
Exhi bit 44).

46. The di stance between the proposed Art Moran site and Stewart is
consistent with the di stance between dealers in AGSSA's Il and the cl osest sane
line make dealer in AGSSA | (GM Exhibit 46).

47. Lack of proximty was one factor influencing those individuals in
AGSSA 111 who desired a Pontiac, but who did not purchase Pontiacs since
seventy-five percent of Pontiac purchasers in the MDA are proxi mty-sensitive.

48. Pontiac cannot be adequately represented in AGSSA |11 w thout
establishing an additional dealership in AGSSA Ill. In 1985, the AGSSA | deal er
pl aced 24 percent of its retail sales in AGSSA Il (GM Exhibit 47) and the AGSSA
Il dealer placed less than five percent making it an insignificant factor in
AGSSA 111 (GM Exhibit 22). To correct the penetration shortfall in AGSSA |11,

the AGSSA | deal er would have to sell over 750 additional units, an 80 percent
sal es increase (GM Exhibits 27, 28). This is highly unlikely given the
historically flat sales performance of Stewart (GM Exhibit 27).

49. It is industry practice to place a dealer in a market where market
penetration is lowest. |In order to achieve above-average penetration, a
manuf acturer nust be represented (GM Exhibits 43, 47, 49, 50, 54-57). The
conbi ned efforts of the new dealer in an area coupled with those of the next
cl osest dealer are usually required (GM Exhibit 47).



50. Dealer additions in other narkets have resulted in a consistent
pattern (GM Exhibits 49, 50, 54-57):

1. The existing dealers inprove their sales
per f or mance;

2. Penetration efficiency increases; and

3. The distribution pattern of the dealer
adj acent to the new point remains constant,
despite addition of a dealer.

GROMH OF THE WEST PALM BEACH AREA

51. Since 1950, the popul ation of the area as a whol e has increased nore
than sevenfold. The nmetropolitan area is expected to be the fastest growing in
the nation by the turn of the century. (Mran Exhibit 1, Florida Forecast,
January 1, 1986) There has been no change in the Pontiac dealer count in the
| ast 36 years (GM Exhibit 43).

52. Pal m Beach County's 1985 popul ation was 713,253, a 23.6 percent
i ncrease over the 1980 popul ation of 576,863. (GM Exhibit 1, Table 1) As
significant as that increase is, it is less than the 1980-85 increase
experienced in AGSSA |11, which went from 111,228 to 140,007 or a 26.1 percent
i ncrease (GM Exhibit 1, Tables 30 and 31). Dealers are usually added in grow ng
ar eas.

53. Pal m Beach County has become economically diversified and its
popul ation is heterogeneous. AGSSA IIl mrrors these patterns.

54. Consistent with these trends in population are increases in
househol ds, construction, enployment, which are all growing rapidly for Palm

Beach County as a whole and even faster for AGSSA IIl. (GM Exhibit 1, Tables 27
and 28)

55. Per capita incone, as well as the average househol d i ncone, remains
high in Pal m Beach County and in AGSSA Il1l. (GMExhibits 12, 13 and 14)
Moreover, in 1985 all but one of the census tracts in AGSSA Il had a nedi an
househol d i ncone hi gher than the county nedian. (GM Exhibit 1, Table 34) Mbst
of the people of driving age in the market can afford autonmobiles. In fact,

people in the country spend nore on their autonotive needs, in the aggregate,
t han on food.

56. Simlarly, all neasures of residential and industrial comrercial
grow h indicate substantial growh for Pal m Beach County as a whol e and even
nmore growth in AGSSA Il (GM Exhibit 1, Tables 2-7, and GM Exhibit 2).

57. Building permt valuations have increased 700 percent from 1975 to
1985. Residential construction, either underway or approved, reflects the
actual and anticipated grow h of population in Pal mBeach County.

58. Retail sales in Pal mBeach County increased 47 percent from4.5
mllion dollars in 1980 to 6.6 million dollars in 1985.

59. From 1984 to 1985, the civilian |l abor force increased by nore than 3
percent, enploynent increased 4.6 percent and unenpl oynent decreased 15.2
percent (GM Exhibit 1, Table 14). Large industrial and comrercial firns such as
| BM and Pratt and Witney have | ocated in AGSSA |11



60. Traffic counts near the proposed point nore than doubled from 1976 to
1984. (GM Exhibit 1, Table 35) Traffic volune is 5 tines greater on |-95 near
the | ocation of the proposed dealer than on US-1 where Stewart is | ocated.

61. The "explosive" growh in the northern part of the Wst Pal m Beach MDA
has attracted extensive public and nedia attention. Research conducted by M.
Stewart reveal ed a special section in the Pal mBeach Post headline "Horizon
Bright for North County."” (Mran Exhibit 1, Pal m Beach Post, July 21, 1985) As
stated by the mayor of Pal m Beach Gardens, "W are ready to explode. This is
the hot spot for devel opnent.”

62. A regional mall is being constructed on PGA Boul evard in AGSSA |11
The di stance between this new mall and its nearest conpetitor to the south is
simlar to the distance between Mran's proposed |ocation and Stewart. This
mal |, located in Pal mBeach Gardens, "is actually a downtown. . . The 322
mllion dollar project conbines residential, comercial and retail uses on
property on the north side of PGA Boul evard between US-1 and Alternate AlA "
(Moran Exhibit 1, Pal mBeach Post, July 21, 1985, p. F-4)

63. In addition to the developnment in the northern section of the county
(essentially AGSSA I111), devel opnment in the central section of Pal m Beach County
is also significant. Stewart, located in AGSSA | just east of the central
section of Pal mBeach County, is in a position to take advantage of this grow h.
Gowmh in the areas near the existing and proposed deal erships is strong

DEMOGRAPHI CS

64. Gowh has led to denographic diversity in PalmBeach County. Wile
the very wealthy remain, they have becone |ess inportant as the nmiddl e and upper
m ddl e i ncome groups have grown. Pal m Beach County has becone nore |ike other
urbani zed counties in Florida.

65. The entire MDA, in AGSSA Ill in particular, show heavy concentrations
of househol d annual inconmes between 15 and 40 thousand dollars and at |evels
above 40 thousand dollars (GM Exhibits 36 and 37). As of 1985, there were no
census tracts in AGSSA |11 where the average household i ncone was | ess than 15
t housand doll ars. West Pal m Beach and AGSSA |1l have residents in every age
group. (GM Exhibit 36)

66. Stewart has not perforned any study which denonstrates a |ink or
rel ati onshi p between denographi cs and market penetration

ALLOCATI ON

67. The Pontiac allocation systemis based upon the nunber of sales
reported by a dealer. The nore cars sold by the dealer, the nore car the deal er
earns fromthe factory. Stewart Pontiac has had a history of not reporting
sal es pronptly.

68. Earl D. Stewart recogni zed the benefits of the Pontiac allocation
system when he testified in the Fischer-Mazda case in 1980. In discussing the
Phoeni x, a hot or popul ar car that year (a car easy to sell), he conpared the
Pontiac systemto that of Mazda. (GM Exhibit 66, pages 311-312):

I would say that the Phoeni x shortage conpares
nost closely of any car | have in the line with
t he Mazda problem However, the interesting thing



with the Phoenix is that through sales efforts
there is a direct correlation between selling nore
cars and earning nore cars. . . Wth the

Phoeni x | have started out with a relatively smal
nunber of cars, and through ny rates of sales, |
have earned additional cars. So ny experience,
since the new X-body cane out, | have earned
addi ti onal products.

69. Stewart mmintains a | arge nunber of vehicle orders to ensure
sufficient numbers of vehicles to sell. Wile M. Stewart suspects that other
Ponti ac deal ers have a greater supply of popul ar vehicles and estimates that
ot her manufacturers have nore new cars at nodel introduction, he admtted that
"ny total inventory conpares equitably with other Pontiac dealers in the zone.
(1 -51)

CUSTOVER SATI SFACTI ON

70. Both Pontiac and its dealers strive to satisfy the ultinmate customner--
t he aut onobil e purchaser. Both the manufacturer and deal er nmust provide a | evel
of satisfaction the custoners expect. The custoner is the best judge of whether
sati sfaction has been achi eved.

71. Customer satisfaction is neasured through an involved market research
procedure. GCeneral Mtors neasure custoner satisfaction with both the product
and the selling dealer. Overall experience with the selling deal er nmeasures the
customer satisfaction with the dealer's sales staff, delivery condition of the
vehicle, and warranty service. 2/ Mst dealers with low CSI ratings usually
of fer customers poor service (Mntgonery deposition, pages 4 and 5).

72. Responses from consuners regarding overall satisfaction are verified
and evaluated. The parties agree that higher CSI scores are preferable.

73. CSI results are used as a managenent tool. CSI assist the zone office
and the dealer to identify problens in the deal ership and allows the deal er an
opportunity to correct noted deficiencies.

74. Zone average is the m nimum | evel of satisfaction acceptable to
Ceneral Mdtors. Zone average is sales weighted, which tends to reduce the
standard bel ow the average of all consumer responses in the zone.

75. A dealer whose CSI rating is bel ow zone average is not providing the
| evel s of satisfaction expected by either GMor the custoner. Stewart Pontiac
is significantly bel ow zone average and does not provi de adequate representation
of GMrelative to the other zone deal ers.

76. Over the past six quarters, Stewart Pontiac's CSI has declined from®6
poi nts bel ow zone average to 10 points bel ow zone aver age:

Quarter Zone Average CSl Stewart Pontiac CSI Difference
4t h- 1984 75 69 (6)
1st-1985 76 69 (7)
2nd- 1985 77 71 (6)
3rd-1985 77 69 (8)

4t h- 1985 77 67 (10)



VWi | e ot her deal ers have inproved their CSI during this period of tine, Stewart
has consistently been one of the worst performng dealers in the zone. The
other Pontiac dealers in the MDA are perform ng at zone average.

77. As of March, 1986, Stewart Pontiac is 13 points bel ow national average
and 10 points bel ow zone average, a statistically significant difference.
Mor eover, devel opi ng a conparison with certain sub-groups of dealers, Stewart
Pontiac is significantly bel ow those averages. Uilizing GMs nethodol ogy, the
parties agree that there is a significant difference between Stewart and any
ot her sub-group or conbination thereof (GM Exhibit 67).

78. Conparing all GM dealers in Wst Pal mBeach, the ratings range from 67
to 90. Stewart Pontiac is at67, six points bel ow the nearest autonobile deal er
(GM Exhibit 59). Stewart Pontiac is the | owest rated dealer in Wst Pal m Beach.
Indeed, in ternms of product evaluation, Cadillac is rated | ower than Ponti ac,
yet the Cadillac dealers in Wst Pal mBeach are able to perform at higher |evels
of satisfaction for their custoners.

CUSTOMER SERVI CE PROVI DED BY STEWART PONTI AC

79. Stewart Pontiac receives the sane products as other Pontiac deal ers.
The Pontiac zone office has sent personnel over to Stewart Pontiac in order to
assist the dealership in inproving its CSI rating. About the sane tine as the
protest was filed, Stewart Pontiac comrenced inprovenent efforts (GM Exhibit
65) .

80. Stewart's CSI inprovenment program was necessitated by the absence of
any such program at the deal ership (Mntgonmery deposition, pages 15-17).

81. The attitude of the dealer and desire of its managenent to i nprove CS
will have a greater inpact on CSI performance than the nere spending of
substantial suns as a neans to correct a CSI problem dyde Mntgonery,
Pontiac's district manager, is famliar with the CSI for Stewart Pontiac.

Mont gormery has di scussed the inprovenent progranms with Stewart's deal ership
personnel and expects Stewart's CSI to increase.

82. Montgonery noted that there were nunerous attitude problens at the
deal ershi p whi ch needed attention to include the foll ow ng:

a. Custoner relations manager, recently hired and
has little authority;

b. Service manager is not consuner oriented,

c. FEarl D Stewart does not appear to have a
sufficient interest in the service departnent;

d. The deal ership has not properly inplenented a
nunber of programnms suggested.

To inmprove a CSI rating, the deal ership nust be attentive and a positive
attitude nust be sustained to earn the approval of its customers.

| MPACT OF SERVI CE ON PENETRATI ON

83. Dealers with higher sales rates usually have |lower CSI ratings.
However, there are major exceptions to that rule. Three of the top ten dealers
in the Jacksonville zone have high CSI ratings. Both parties agree that good
service leads to custoner retention and increased sal es whil e poor service neans
| ost sal es.



84. As Dr. Ostlund stated (IV-215, 216):

There is no question that people are nore likely
to buy a car fromtheir nearest Pontiac deal er

but that is not sonething that is axiomatic. They
will buy a car fromother dealers if there are
reasons that pronpted that condition, such as.
they may buy froma dealer who is known to have a
good service operation .

85. Convenience of service is extrenely inportant to a dealer after the
warranty expires. (GM Exhibit 66, page 292) The proposed Art Mran deal ership
woul d provi de prospective purchasers a high | evel of convenience and increased
mar ket penetration.

86. Service convenience is an inportant factor in establishing a
deal ership. Convenience for service returns is at least if not nore inportant
to a custoner than conveni ence for purchasing. |If a dealer is too far, a
consumer may not return to the deal er but have work done el sewhere. AGSSA |11
customers must drive |longer distances for both sales and service than the
average customer in the MDA

CONCLUSI ONS OF LAW

87. The Division of Adm nistrative Hearings has jurisdiction over the
subject matter and the parties to this proceeding. Section 120.57(1), Florida
St at ut es.

88. The parties were duly noticed pursuant to the notice provisions of
Chapter 120, Florida Statutes.

89. Section 320.642, Florida Statutes, prescribes the standards for the
i ssuance and deni al of notor vehicle dealers |icenses:

The Departnent shall deny an application for
a nmotor vehicle dealer license in any
community or territory where the |icensees
presently |icensed notor vehicle dealer or
deal ers have conplied with |icensees
agreenments and are providing representation
in the community or territory for such
licensee. The burden of proof in show ng

i nadequat e representation shall be on the

i censee.

90. Since no issue has been rai sed concerning whet her Pontiac's present
deal ers have conplied with their franchi se agreenents, the sole issue is whether
such deal ers are providing "adequate representation® of Pontiac in the
"comunity or territory" involved

91. The purpose of Section 320.642 is to prevent a manufacturer from
t aki ng unfair advantage of a dealer by overloading a narket area with nore
deal ers than can be justified by the legitimte of the manufacturer and its
deal ers, existing and prospective. Bill Kelly Chevrolet, Inc. v. Calvin, 322
So.2d 50 (Fla. 1st DCA 1975); Plantation Datsun, Inc. v. Calvin, 275 So.2d 26
(Fla. 1st DCA 1973).



92. The standard of adequate representation may be considered in relation
to the conmmunity or territory as a whole, or if inadequate representation in the
conmuni ty cannot be shown, the manufacturer may show t he exi stence of an
"identifiable plot not yet cultivated" within the community or territory to
denonstrate i nadequate representation. Bill Kelly Chevrolet, supra.

93. For the purpose of this case, the territory or conmunity is the Wst
Pal m Beach multiple deal er area which consists of the eastern portion of Palm
Beach County. The evidence establishes that the Wst Pal m Beach MDA constitutes
an identifiable and distinct retail marketing area.

94. Pontiac has sustained the burden of proof placed upon it ny Section
320.642, Florida Statutes. It has denonstrated that the existing Pontiac
deal ers are now providi ng i nadequate representation, in terns of retail market
penetration, in the comunity or territory as a whole. Pontiac has further
denonstrated that there exists an identifiable plot not yet cultivated where the
appl i cant deal er seeks to locate, in which representation (in ternms of both
retail market penetration and custonmer satisfaction) is even nore inadequate
than in the territory or conmunity as a whole. The West Pal m Beach MDA has
sinmply outgrown the existing 2-dealer network for Pontiac. The West Pal m Beach
MDA is growing rapidly by any nmeasure. Northern Pal m Beach County (AGSSA I11),
where the proposed dealership is to be located is also growing. The | ow
penetration, resulting fromlost opportunities, "explosive" expansion of the
mar ket and the | ess than adequate custoner satisfaction by the dealers currently
serving the identifiable plot denonstrate that an additional dealer is needed.
The West Pal m Beach MDA does not have a Pontiac dealer that is as conveniently
| ocated to that grow ng popul ation (AGSSA I11) as any of the other major
manuf acturers. Additionally, and perhaps because of the |ack of a dealer in
AGSSA 111, Pontiac retail penetration in the West Pal m Beach MDA has been bel ow
both the zone and nati onal averages for the preceding two years. Since no
i nherent reason has been advanced relative to Pontiac's inability to achieve
average national or zone penetration in the MDA or AGSSA I, it must be
concl uded that Pontiac is not receiving adequate representation in AGSSA |11
Wt hout question, GM produced the npst current statistics on Pontiac retai
mar ket penetration and that retail market penetration is a primary factor in
det erm ni ng adequacy of representation. Based on that data, Pontiac should be
allowed to establish the proposed new deal ership as applied for by Art Moran
Ponti ac.



RECOMVENDATI ON
Based upon the foregoing Findings of Fact and Conclusions of Law, it is

RECOMVENDED t hat Art Moran Pal m Beach Pontiac-GMC Inc., application for a
not or vehicle dealer license as a Pontiac deal er be GRANTED

RECOMMVENDED t his 5th day of Septenber, 1986 in Tall ahassee,, Florida.

JAMES E. BRADWELL

Hearing Oficer

Di vision of Admi nistrative Hearings
The Gakl and Bui | di ng

2009 Apal achee Par kway

Tal | ahassee, Florida 32301

(904) 488-9675

Filed with the derk of the
Di vision of Adm nistrative Hearings
this 5th day of Septenber, 1986.

ENDNOTES
1/ An MDA is an autonpbile nmarketing area consisting of contiguous conmunities
and is a denographic or geographic area that is too large to be served by one

dealer. (GM Exhibits 3 and 5)

2/ The result of the survey is called the custoner satisfaction index (CSl).

APPENDI X TO RECOMMVENDED ORDER | N CASE NO. 86-0289
Ceneral Mdtors Proposed Findings Rul i ng

Par agr aph 7 Accepted i n substance.
Modi fied due to issue
rai sed respecting Polk's
treatment of |ease
transactions.

Par agr aph 38 Accepted as nodified in
subpar agraph E.
Par agr aph 53 Rejected - Irrelevant to

i ssues posed.
Stewart's Proposed Findi ngs Rul i ng

Par agraph 5 Subst antial |l y adopt ed.
Last sentence rejected by
contrary findings - RO
par agr aphs 24, 26, 27,

31, 33, 34, 35-37.

Par agr aph 6 Accepted i n substance.
Last paragraph rejected
as irrelevant as there



was not a sufficient
nexus adduced to
establish the basis

for the nunber of points
for Ford, Chevrolet and
the inports.

Par agr aph 7 Rej ect ed based on ot her
contrary findings. RO
par agr aphs 38 t hrough
44.

Par agraph 8 Rej ect ed based on
contrary findings. RO
par agraphs 7 and 38(A)
t hrough (E)

Par agraph 9 Rejected - Contrary to
other findings. RO
par agraphs 41, 43, 44,
45, 47 through 50.

Par agraph 10 Rejected - Contrary to
other findings. RO
par agraphs 41, 43, 44,
45, 47 through' 50.

Par agraph 11 Accepted as nodifi ed.
RO par agraph 29.
Par agraph 12 Rejected. Contrary to

findings. RO paragraphs
30 through 37.

Par agraph 13 Rej ected by contrary
findings. RD paragraphs
76 through 79.
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